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M) FAoz FAES] Atk A1FlA = 2 (General Provisions),
A|37 AbA#E](Case Administration), A5 HHA} - 2FAF L At
(Creditors, Debtors, and the Estate)7HA& A94-S- A|2]sk =& AAHk
1:)\]—7‘<j_j].o1] Z—LQ_QL: Ei]ﬁ-x% O]D‘:L x1]7x1— RJAL(qumdatlon) zﬂgx]—

AR AA o] AQFEZA-(Debt Adjustment of a Municipality), |11
¢ 24 (Reorganization), 127 G450l = 7EsoldAe] A
F-ZA(Adjustment of Debts of an Individual With Regular Income),
A3 A7 a50] = 7Re1e] AF-Z(Adjustment of Debts
of an Individual With Regular Income) 5] 2} 7] A1 Algle]] 28
o} =31 #1538 ZA) =2H Ancillary and Other Cross—Border Cases)
2 2000 WAl Y3l FUHE Ao= UN=A A <3
(United Nations Commission on International Trade Law,
UNCITRAL)ZF APGgE A=A ] #gt 2@ (Model Law on
Cross-Border Insolvency)S =iUH3}3F 1#74g0]c,

g Adubbde] 2AS dxke AWHAe] sl sHbHY
(United States bankruptcy court)®] 7F=3fol|A] o] Fo] Rt}
P2 B4R 2R BAZE e AR AY] BE Aol st
of APHZQ! Ak & = vk 1Al ojofe MEE 3] #
g S ok APHES] Z1He g A EHUS. Trustee)
o] AUtk AT TS X Ho] SRt e, ARl 7, Al
Axs)e)e] A7) AL ALY I T BIT.
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93) Business Laws, Inc., Corporate Counsel's Guide to Bankruptcy Law,
Thomson/West, 2007.
94) v AHAPHE EHo]x] FZE. http//www.justice.gov/ust/
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ANAAZF AR ek Apolle FAEA] 71 129] viRtold 747
o] APAF =0 Z AHE 5 AT FA)EALe] ST 1291 o)
Aol 320 olake] AAAT} FHom Ao} HTk
3, oju3t Aol= 21 PR PN FA 134752
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(2) B Y

AYIPE AR 2A% Hape] Agolle vi=A] Bl
(trustee)©] A= oo &}, FHTL EAX

A A1 Bl B 493{— ANFAHT B P%ﬂr
2]Qle] Aol A A&t AFdS & e, o]zts AfAlrAt
(debtor in possession, “DIP”)2}al gt} thel A-Fa) 521l Al A17]88
9} FU G2 Fe) W A} sl Agol olalaAA
e e Aol oM diblo] dEle HYs BH

95) 11U.S.C. §301.

96) 11U.S.C. §303. thgt, QA= 240 olsf) /A2 F Jdes R Ay}
A A7 A1) A% Axiwte g S

97) o] 20073 4€ 1Y AA)e FHoly, 3dvi} AR} E7lA]Sol u}
2 ZAETA1USC. §104. 2=z).

93) 11U.S.C. §323.
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99) 11U.S.C. §1104.

100) 11U.S.C. §362.

10D i 955 eg HFae] e AL dele =TS FA48HA
T QL TR GG Ak ATl AETk 2 A 283
A 9] A 2Hexemptions, exempt property)< TAFR}O| ZATIS A&
ot} wjie] tiato] HA &x AMFEAE AT £ Uk o7)A A
apte dHHo g AFATE AFshs FHl A dREAA LTl
ok gubdo 2= AFER-54Hhomestead exemption), AHEF, 7HFE,



3] (meeting of creditors) S 7] F}ed102) @R} Wdk AF103)0]
o]Fojztt. ok, A1 3]4¥(Reorganization) @ xke} @] 2 AA} £
3]e] Mx] §H= olojH oz Hehdt 4= QT

TAA L] A1 A A (order for relief) $- ]t A&5H At E]F’&
(US. trustee)©] oH] #&]Q(trustee)e] HHol A= #AQA FH

oA U] A(interim trustee)S ’\d%]o} 1109), #1135 iﬂ““@]«]
oA FE]le] A7) A7A] #H1Y HF-5 TR FTH. ek
AAAB 0] A FEQle] HJER] erom A dlo] #ellle] &
< Zo|thon, gk, APAR= 1 AeE BAketr] flske] 13 A
A3 o]d 2 HE] 90 ool xfHZH 41 (filing of proof of claim)ZS
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ALY 7P 2 54 5 s AdAtel o
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294 das AAog = Fo] TFATHA1US.C. §522)
102) 11U.S.C. §341(a).
103) 11U.S.C. §343.
104) 11U.S.C. §705.
105) 11U.S.C. §701.
106) Z=AHAE-S tESTH11US.C. §323).
107) 11U.S.C. §702.
108) 11U.S.C. §501.
109) o9 FREAEY AEA Y vEL 47 Ao, TA
A AL Aoz AFHTHIIUS.C. §507, 726(a)(1)).
L Ao} 2R 5o W5ulol #Ast A
2. 4] & (administrative expenses). 52889 FH A=
o 1”3] AREE Mg, Q1Y B AAA] ofgh =4
JRA] AlAE1E So] JTH11U.S.C. §503).
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9. AW FEYFTAL Fo] FH71B AFAZ} 4K IS Ad
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A g AES kA Frh1d). sibdAte] JRAAA ol
7ha2old e Al el site] 32 Aol F AR 789
FHRANARZRE BRI D3] (committee of creditors)14)E T4
stofof ghoHIS), FAA}e) QJojA= ANFAHF HAdh7E B
22 AEE 7HA AL Al AMES 99 5 e, oS A
A F-AHdebtor in possession, “DIP”)2} Fc}116) o] A9 aF-A}= A
AEA A2 FAPEAARIE o8 (convert) S 4= Tk 5, o|sl| Bl
27F A AR Qlate] A1 g B9-olle ML FAPEAE o]
stAY, AR A S Zskd 4 e Aotk BEE AT

= Aot At drtsAd

2 59, 349 Fe159 7540l 9
o] i S ATAL Ao s A Bz Pl
= A% Solthm),

SR Sl AT Ale FAATIA gk Al A%

ShAA ALY S-S HHOF 7] wiiEel] olsj@AALe] A
of3) o] AHAE AEH R FAXTNA e §F ARIEFHL
2 AHAFATFADe] AdS AlGTHB. ol fEixe A
(reorganization plan)©] ZE3HH, o] XA e 3l NPARL} 2T
2t 2] AE WA ol Al ZAS A AFAE AF-E HA|
stod AFES AldsHAl €k

Tabdare] ARA7E M| F 1209 7 A FAbke] A g
AE = Jh). AT} 120808k 713 Bt S|AIE S A&

112) 11U.S.C. §341(a).

113) 11U.S.C. §343.

114) AAALS= 2ad 7oy FEEAAAe] AS tixdch
(11U.S.C. §1103.)

115) 11U.S.C. §1102.

116) 11U.S.C. §1107.

117) 11US.C. §1112.

118) 11U.S.C. §1108.
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119) 11U.S.C. §1121(h).

120) 11U.S.C. §1121(c).
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3. Af-raAlol el thh FAAI=
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AR AR} AFA] tiste] 1 TS L e RS
AARA o] ALY ASo] "ok vl AHME o 2]
= oy, JF-HA A5(Discharge of Indebtedness income)©]2} 3}
of LSS TS B, mebA, d=H o2 AFHA ol
(income from discharge of indebtedness)2 F<]Fol 2FIETHI2),
AFrAA Y] AAINA] o JRRJIA = A il F5<fFol 4
Q5= Aolth YA} 1 ARE o '—S-fﬂ.‘ Ho 2 A5 7
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131) IRC §61(a)(12).

132) IRC §61(a)(12).

133) Rev Rul §1.61-12(a).
134) IRC §108.
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(1) Flaol A8 e B
TPl Enk e, Aol ojstel AT WAE B, A%
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87 ohjgchsn),

(2) AF-EA ] e] FAEA

APl o3 AT WA ATEAGEN FAA e AT
WAL ASEA A5 ASHA g ATAAlle thee)
SAZ 2 gl FAFCHI, AR 0g ol AFHA|] o]
g WA 5o Hize GFH AR ozt Thajo] e
sigske Aol

D ATAAE VG L] AeFo B T Aww oY 2

L]
@ AFEAZ BT PAAER 0|9 T Y FAAEZRE
olE FAMAFAY B AlGATHIe] AAFANGE FAH
® ATRAE VT AL T FHLE L] HAA

o71Me] WAL ATHAZ Wohr] A Ak R A
o] FOILH(RC §108)3), EF AFEIe] Bl AAY AT
e FeFel APHA de FAL FA7L A AFtE 23}
3 Folo] BUHIRC §108()(3)).

136) IRC §108(a)(1).

137) IRC §108()(1)(2).
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<Abstract>

A Study on the Tax System Related
to Corporate Bankruptcy

Wan Souk Kim and Ji Sun Chung

Corporate bankruptcy includes both the rehabilitation procedure
aiming to achieve rehabilitation of a corporation which is in financial
ruin but can rehabilitate and the bankruptcy procedure in which
properties of a corporation which is in financial ruin and can not
rehabilitate are realized and disposed. Corporate bankruptcy is
governed by the Debtor Rehabilitation and Bankruptcy Act.

The main part of a bankrupt corporation rehabilitation plan
mvolves the debt restructuring in which a huge amount of debt is
liquidated and the corporation continues under a new business
structure and financial structure. But since the passive method in
which existing shareholders and management are maintained and
some debts are exempted while others are allowed an extended due
date still has the risk that such corporation becomes bankrupt again,
an active rehabilitation method using M&A, etc. are generally
adopted. In such bankruptcy process, various tax issues such as
taxation of debt-exempted earnings, taxation of asset capital gains in
reorganization, succession of tax loss carryforwards and handling of
tax claims in the bankruptcy procedure or rehabilitation procedure

occur.
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The problems of, and solutions for, debt exemption, capital gains,
succession of tax loss carryforwards and handling of tax claims can
be summarized as follows.

First, where it is desirable that debt-exempted earnings occurring
in individual business operator’s bankruptcy be expressly prescribed
as non—taxable income in the Income Tax Act. Also, it is desirable
that debt-exempted earnings not related to a business be expressly
excluded from the object of gift tax or be expressly prescribed as
non-taxable in the Inheritance Tax and Gift Tax Act.

Second, for debt-exempted earnings of a bankrupt corporation tax
deferral is currently made by the method of earnings deferrable in
three years with a three-year grace period, but it would be
reasonable to change it to a method where reduction adjustment is
made from the acquisition price of inventory assets or fixed assets of
such corporation. And since equity—converted debt-exempted
earnings provides more advantages such as securing of equity capital
to the corporation’s rehabilitation, it may be necessary to allow a
special tax treatment bolder than the general debt-exempted
earnings.

Third, in order to achieve equality among creditors in the
rehabilitation procedure and achieve rehabilitation of bankrupt
corporations by expanding the scope of applicable debt-exempted
earmnings, where a juridical person having received approval of
rehabilitation plan is exempted from part of the debt, a claim
belonging to a non-financial-institution creditor also has to be
granted special tax treatment.

Fourth, requirements for tax deferral of capital gains are separately

prescribed for corporate merger, corporate division, etc. in Korea but
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since it 1s unreasonable to prescribe separate criteria of tax deferral
for what is substantially the same, a unified provision is necessary.
Also, for comprehensive stock exchange and transfer, it is better to
enact permanent tax deferral provisions in the Corporate Tax Act
than to enact temporary provisions in the Special Tax Treatment
Restriction Act.

Fifth, for a bankrupt corporation, it is necessary to establish a
separate criteria of tax deferral by importing into the tax statutes the
distribution of payment received to creditors in the case of
reorganization conducted under a rehabilitation plan and it is also
necessary to allow succession of tax loss carryforwards only when
certain requirements are met.

Sixth, it 1s necessary to exclude tax claims from claims against
bankruptcy estate in the bankruptcy procedure in principle but if
such method i1s hard to implement, it is necessary to have a
legislative improvement where, at least as regards priority of
payment among claims against bankruptcy estate, claims for
litigation expenses for common interest of the creditors of a bankrupt
and the expenses for bankruptcy estate management, realization and
distribution shall be paid in priority over other claims against
bankruptcy estate including tax claims. Also, it 1s desirable to delete
provisions which recognize, in bankruptcy procedure, claims that can
be collected by the example of national tax collection as claims
against bankruptcy estate and it is desirable to specifically list in the
provision for claims against bankruptcy estate only those which need
to be treated as such by individually reviewing the claims in the
individual statutes.

Seventh, current statutes which basically treats tax claims as
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rehabilitation claims in the rehabilitation procedure and maintains
balance between priority of tax claims and principle of equal
treatment of creditors by considering priority of tax claims only in
part is basically reasonable.

Lastly, since treating additional charges as claims against
bankruptcy estate or public interest claims materially infringes on
other creditors’ rights, it would be reasonable to exclude additional
charges from claims against bankruptcy estate or public interest

claims.
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